Chairman Nargiso brought the regular meeting for February 19, 2009 to order followed by a Pledge to the Flag.  Chairman Nargiso noted that this meeting meets the requirements of the Sunshine Law Requirements having been duly advertised and posted at Borough Hall.
ROLL CALL:

Present:   Donnelly, McNear, Sulski, Dwyer, Heywang, Davenport, Finelli, Brown, Frerichs, Fox, Nargiso 
Absent:  None
CORRESPONDENCE: - None Presented

NC08-34 – Bruce Van Nimwegen – Applicant not present, next application will be heard and then if applicant is not present a motion can be made to dismiss without prejudice

NC09-35 – Lawrence Tedeschi – 55 Carey Avenue

Oath Given

The applicant is before the board for the issuance of a certificate of non-conformity certifying that the subject property contained a legal two-family use prior to the adoption of the ordinance.

Mr. Tedeschi stated the following:

· House was built in 1932

· 2 entrances

· 2 sets of utilities

· Purchased the house in 1969

· Has been used consistently as a two family since 1969

Mr. Brown stated as per the 1955 zoning ordinance one and two family residence was allowed in that zone and 1955 was the first ordinance in Butler.  As per the 1958 Master Plan this was a single family home at that time.  Per the 1969 tax reassessment the residence was a two family home and per the 1969 zoning map the residence was located in an R2 Zone and the R2 Zone allowed one and two family residences.  
Based on the findings the dwelling was converted from a one family to a two family residence between 1958 and 1969 during which time two family residences were permitted.  It meets all the requirements for a certificate of non-conformity.

Public Portion opened by motion

Public Portion closed by motion

Motion to approve application based upon the findings

Motion:  Brown

Second:  Dwyer

Voted Aye:  Donnelly, Sulski, Dwyer, Davenport, Finelli, Brown, Nargiso

08-160V
Ted Moustakis
Chairman Nargiso noted for the record that Mr. Finelli, Mr. Donnelly and Mayor Heywang have listed to the recording of the meetings they have missed.

Board Attorney – Asked if they each swear that they have listened to the tapes fully and are now prepared to deliberate on this application.

Mr. Finelli – Yes

Mr. Donnelly – Yes

Mayor Heywang – Yes 

Board members not eligible to participate is Mr. Sulski, Mr. McNear, Mr. Frerichs

Mr. Dixon stated that this application has been pending for a considerable amount of time; Mr. Moustakis has appeared before this board on two occasions and presented a portion of the application.  The proposal as constituted and as corrected will conform to the zone plan and also contributes to highway safety by providing advanced notice for people traveling Rt. 23.  As corrected the application with the elimination of one of the front facing signs and also the elimination of advertising copy on the canopy, actually results in signage with is substantially less than what existed there before.  
Anthony Franco’s Pizza has expanded and occupied the adjacent jewelry store which by itself had two large signs on both the side façade and front façade.  The original application was to occupy the pre-existing sign that faces front from the jewelry store and also the pre-existing Anthony Franco sign and replacing the two signs with a sign with a canopy built on the side of the building.  
By the elimination of the advertising copy on it is left with a single sign on the side of the premises.  The parfait has been extended to allow the sign to conform to the ordinance with regards to height.  The existing Anthony Franco sign which is approximately 76 square feet will be centered over those two units instead of being placed to the left but the same sign will remain.  

Under the circumstances considering the testimony of the Planner/Landscape Architect Mr. Dixon feels they have satisfied the burden with regards to the allowance in this case and it does create a more attractive location.

Mr. Dixon further stated that he did not know there was an Anthony Franco’s when all the times he has driven up Rt. 23 did not even notice it, now you notice it.  In the testimony that was presented by Mr. Moustakis they have demonstrated that the placement of the sign in this configuration has contributed to an increase in business and visibility of these premises and they have seen in increase in business by 20% as a result of the relocation and expansion and the placement signs in a more visible location.  

The amendments are as follows:

· 76 square feet on the front

· 183 square feet on the side

· Eliminating the advertising copy on both of  the canopies

· The Venice Sign on the front of the building will be removed

· The Anthony Franco sign will be centered between the two facades of the unit 

Board questions

Public Portion opened by motion

Public Portion closed by motion

Motion to Deny

Motion:  Brown

Mr. Brown stated the following:  The Board grant the applicant variances from the Borough of Butler Land Use Ordinance 143-175 permitted signs article L2 in that a single sign may be installed on the south side of the building under the following conditions:

· The sign on the side of the building shall not exceed the area size of the current existing sign on the front of the building

· The side sign may be lighted

· The side sign shall not extend about the existing side wall

· The signage shall be removed from the two awning sides signs on the side of the building

· The current existing front business sign will be reasonably centered horizontally on the front of the building the applicant is currently leasing

· The sign depicting a scene of Venice on the front of the building will be removed

· The lighting at the bottom of the awnings shall not illuminate the awning

· The existing rear sign may remain but the area shall not be made any larger

· Proper permits shall be obtained

Second:  Fox

Mr. Dixon stated that the applicant would find that unacceptable

Board Discussion:

Mr. Brown stated the business has expanded within the building including the building southerly corner of the location, thus having a building front, rear and now side.  The ordinance has been reviewed, the application and assorted documents, listed to and questioned the testimony presented.  Has relied on his own personal knowledge of the location, however have been unable to discern the exceptional difficulty to the applicant nor an exceptional or an undo hardship upon the applicant related to this specific request of the application.   
Within the application, it is stated that the applicant was told by the sign contractor that if the new sign was equal to or small than the existing sign that the new sign could be installed without borough approval.  The math in the application indicated that the new sign is smaller than the old sign.  However, testimony provided the fact that the new signage was considerably larger than the existing signs.  The sign contractor must have known that fact; there was a miscommunication between the applicant and the sign contractor.  The applicant has offered accommodations that do not directly address the proposed sign on the side of the building.  Removing the front picture sign and removing the rear sign does not reduce 700% over sized sign.  Prior to the application the side of the building was under the control of a different retail business, that business had previously allowed signs on the front and side building.  Now that the applicant has occupied the space, the applicant should also be allowed the privilege of having a sign on the side of the building.  What would be an appropriate sign, other similar locations were considered on Rt. 23 that have been granted signs on the sides of those locations that are larger than what is stated in the ordinance.  Typically the board has granted side signs that are no larger than the front signs and are lighted.  Motion was made with a reasonable consistency within the highway commercial zone, if the rear sign is removed or not is the discretion of the applicant with the understanding that any future signs shall not be made any larger.  

As for the permits required, I would like to insure that the proper safety inspections are completed.

Mr. Barbarula stated that the application before you is for 183 square feet on the side which is facing Rt. 23 coming north.  The motion denies that request, but would approve a modified a proposal at the recommendation of the member and we now have a second to that.  If this motion fails the applicant is entitled to a motion for exactly what he wanted.  Jim’s motion was a motion to deny with a modified approval.  

The Land Use Law requires that an application has to be approved or denied as presented, I think what Mr. Brown has come up with is something that should be allowed but I do not think it is legally allowed.  It is something that makes allot of sense and there would be allot of time and effort saved but the legal standpoint is unless the applicant adopts the modification, you either have to go up or down on what has been presented.  

Mr. Brown rescinded the motion

Councilman Fox rescinded his second

Mr. Dixon stated pre-existing signs as testified, there were two existing signs on the front of the premises together with two pre-existing signs on the side of the premises.  The front premises signs were 72 square feet, 72 square feet for a total of 144 square feet.  The side sign Antonelli Jewelry and Anthony Franco’s were 96 square feet and 72 square feet for a total of 168 square feet.  The total pre-existing signage on the premises was 312 square feet.  We are proposing installation of a 72 square foot sign on the front, elimination of one of the two 72 square foot signs and installation of a 183 square foot sign on the side façade of the building, the total square footage after these modifications would 255 square feet between the front and the back and also represented at the time of the application we would eliminate the rear sign which is over the rear door of the premises which was 25 square feet.  

These calculations of pre-existing signs don’t include the canopy that was over the door way to Anthonelli Jewelry that also had advertising copy on it and under your ordinance should be included as part of their signage.  The proposal is to reduce the pre-existing signage from 312 square feet to 255 square feet together with the elimination of the rear sign which is 25 square feet and also the advertising copy on the canopy.

Chairman called a recess to allow the applicant and attorney to discuss their options.

Chairman Nargiso brought the meeting back to order and will at this time continue the Board Business part of the meeting and when that is completed will return to application 08-160V 
RESOLUTION:

SD08-41A – JS HOMES, LLC

Motion to approve as submitted and read

Motion:  Brown

Second:  Davenport

Voted Aye:  Donnelly, McNear, Sulski, Dwyer, Heywang, Davenport, Finelli, Brown, Frerichs, Fox, Nargiso

Voted Nay:  None

APPROVAL OF MINUTES:

January 8, 2009 and January 15, 2009

Motion to approve as submitted:

Motion:  Brown

Second:  Dwyer

Voted Aye:  McNear, Sulski, Dwyer, Heywang, Davenport, Finelli, Brown, Frerichs, Fox, Nargiso

Voted Nay:  None

Abstain:  Donnelly 

APPROVAL OF VOUCHERS:
Approval to approve vouchers as submitted:

Motion:  Brown

Second:  Dwyer

Voted Aye:  Donnelly, McNear, Sulski, Dwyer, Heywang, Davenport, Finelli, Brown, Frerichs, Fox, Nargiso
NC08-34 – Bruce Van Nimwegen

Applicant not present

Motion to dismiss application without prejudice

Motion:  Donnelly
Second:  Davenport
Voted Aye; Donnelly, Sulski, Dwyer, Davenport, Finelli, Brown, Nargiso

Voted Nay:  None

Application 08-160V – Continued

Mr. Dixon stated that the suggestion made by Mr. Brown with regarding to reducing the sign Mr. Moustakis stated it would not help him financially for him to undertake that change he has expanded well in excess of $12,000.  The applicant asks that the board consider the application as indicated as it has been constructed.

Motion to deny application as presented:

Motion:  Donnelly

Second:  Brown

Voted Aye:  Donnelly, Dwyer, Heywang, Davenport, Finelli, Brown, Fox, Nargiso 

Voted Nay:  None

Motion to Adjourn

Motion:  Brown
Second:  Dwyer

All Ayes







___________________________







Chairman – Planning Board

ATTEST:

___________________________________

Secretary – Planning Board

ADOPTED:  _______________
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